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- Colin, Duncan, and M. argaret Campbells, Children and Executors of 
the deccaſed Katharine e Purſuers; 


\ 


A Gi-A I;;N-S r 
— S of Aranave, Defender. 


the ſaid John Campbell of Ardnave, their Stepfather, to account for her Share 
of the Goods in communion at the Time of her Death. In Courſe of the Pro- 
ceſs, the Defender has given in an Account of the Goods in communion in the 
Form of Charge and Diſcharge ; to which Account the Purſuers gave in ſundry Objections, 
particularly to a Set of Bills granted by the Defender, upon the 16th of Auguſt 1744, in 
lieu of certain Debts and Legacies owing and bequeathed by Alexander Campbell of Killin- 
allen, the Purſuers elder Brother, to whom the Defender was Executor nominate, amount- 
ing to no leſs a Sum than L.550 Sterling, beſide Annualrents. The Lord Minto Ordi- 
nary having thought proper, by his Interlocutor of Date the 26th of January 1754, to repel 
the Objections to the ſaid Bills; the Purſuers, firſt, by a Repreſentation to his Lordſhip, 
craved a Review of the ſaid Interlocutor, and afterwards by a Petition to the whole Lords; 


FT HE Purſuers are now inſi ſting, in Right of Succelſion to their Mother, againſt 


1 ch having been ordained to be anſwered, and the Facts not being fo fully 22 in Wes 8 
1 Betition, the Purſuers- have. preſumed to trouble il ie Lords with a ſhort Memoria 8 
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for no other Purpoſe bor to 5 he Purſunrs of that Part of the Goods in communion 
which they are intitled to as neareſt of Kin, and Executors to their Mother, both by 
Nature, and, as they are adviſed, by the Law of this Country. 
The Facts upon which the Determination of this Point depends, are ſhortly theſe: The 
Purſuers Father, John Campbell of Killinallen, having died in very opulent Circumſtances, 
his Widow Katharine Campbell, ſoon after his Death, intermarried with the Defender; 
who at that Time was not poſſeſſed of any Effects of his own; but by their improving 
the Effects brought with the Wife, which amounted to the Sum of L. 500 Sterling in 
Moveables, a ſeparate Liferent-annuity, and further the Liferent of a lucrative Tack, 
they, at the Time of the faid Katharine Campbell's Death, were n of Funds to the 
Extent of L. 1 500 Sterling. or more. 

During the Subſiſtence of the Marriage, there was a Child or two born; but thats ha- 
ving died, and there being no Appearance of any after Children, the Defender bethought 
himſelf of a Scheme, whereby he might monopolize to himſelf the whole Funds and Ef- 
fects he had got by his Wife, and the Conqueſt during the Marriage, in order to diſap- 
point the Purſuers, her Children by a former Marriage, of the Claim which they natu- 
Tally had to the Half of the Goods in communion at the Time of their Mother's Death : 
But, what is more extraordinary, he thereby meant to diſappoint his Wife of the Right 
competent to her in theſe Goods, had ſhe ſurvived him; ſeeing that, by Contract of Mar- 
riage produced, the Wife, in caſe of no Childrens exiſting of the Marriage, is provided 

to the Half of the free Moveables at the Huſband's Death, in caſe ſhe ſurvived him. 

The Method which he took to execute this Scheme he had fallen upon, was ſuggeſt- 

: 12 by an Event now to be mentioned. In the Vear 1741, the Purſuer's elder Brother, 
Alexander Campbell of Killinallen, died, and named the Defender his ſole Executor and 
univerſal Legatar, with the Burden of the Payment of a Variety of Legacies, and a few 
Debts. Upon this Title he intromitted with, and uplifted K:/linallen's Funds and Stock- 
ing, amounting, as appears from the confirmed Teſtament, to L. 1212: 11 : 4 Sterling. 


From which Teſtament in Procels it appears, that, after paying all the Debts and Legacies 
| . owing 
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5 owing and left by Killinallen, the Defender had to himſelf upwards of L. 100 Slerling; 2 
very ſufficient Reeompenee for any Trouble that he might have had in the executing of 
this Truſt. Notwithſtanding of which he has endeavoured, by a moſt fraudulent Con- 
trivance, to make Killinallen's Debts and Legacies affect the Goods in communion ; whilſt 
he might pocket Killinallen's Effects, whereof he had left more than ſufficient for paying 
all theſe Debts and Legacies. e rs: 2 | 
And the Method which he took was this. As to the Debts which were owing to Kil- 
linallen, theſe he converted into Bonds to himfelf, ſeeluding Executors ; by which they 
were rendered heritable, and by this Means could not fall under the communis bonorum be- 
twixt Huſband and Wife. And further, as to the Creditors of Killinallen, he, in order 
to make their Debts affect the Goods in Communion, granted to them his own Bills tc 
the Extent of upwards of L. 500 Sterling. Theſe he now takes Credit for in the Ac- 
count of Charge and Diſcharge produced by him in this Proceſs, for accounting for the 
| Goods in Communion. This being the Caſe, the Purſuers inſiſted, That theſe Bills 
granted by the Defender for the Debts owing and Legacies left by Killinallen, can never 
be muſtered up to exhauſt the Goods in Communion ; but, in a Queſtion betwixt the 
Wite or her neareſt of Kin, and the Huſband, muſt be conſidered as a fraudulent Con- 
triyance to deprive them of the Right, which by the Law of the Country they have in 
JI 0e judge of this Queſtion, it will be proper to have in View the Intereſt which would 
have been competent to the Wife, ſuppoſing her to have ſurvived the Defender; as by this 
will be made appear the Fraud by which he now endeavours to diſappoint the Purſuers 
in her Right. And, 3 | - 5 MET x ; 
In the firſt place, It has been already noticed, that the Defender, at the Time of bis 
Marriage with the Purſuers Mother, was poſſeſſed neither of Heritage or Moveables ; ſo 
that ſhe would not have been intitled to any Terce of Lands, or any Part of Moveables, 
in virtue of her pus relictg. It was for this Reaſon, that, by her Contract of Marriage, ſhe 
was provided to the Half of the free Moveables; all which ſhe had brought with her at 
her Marriage, in Caſe ſhe had ſurvived her Huſband the Defender. And it will occur 
to your Lordſhips, that by this Cantrivance of the Defender's, his having in the Manner 
- above ſet forth granted theſe Bills to Xillinulleu's Creditors and Legatecs, and innovating 
the old Securities left by Killinallen for Payment of theſe Debts and Legacies, was in 
order, as hath been ſaid, to diſappoint the Purſuers of their juſt Right. ä 
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. | uſband is not 
accountable for the Manner of his Adminiſtration during the Marriage; and that the 
Purſuers Intereſt can go no further than their Mother's Share of the free Effects that were 
in Communion at the Time of their Mother's Death. WY . 

In anſwer to which the Purſuers will admit, that the Huſband, during the Marriage, is 
dominus actu, with very large and extenſive Powers over the Goods in communion. He 
may change the Moveables into Heritage, and may alienate where there is a rational, 
though not ſtriftly onerous Cauſe. But they, with Submiſſion, contend, that thg Wife 
has an Intereſt and Right in theſe Goods, which the Huſband cannot altogether ev 
ate; and if it appear that the Huſband has dolose, by any Deed of his, attempted to diſ- 
appoint her Intereſt, that in ſuch a Caſe the Law will give Redreſs. To this Purpoſe the 
learned Author of the late Inſtitute, when talking of the Intereſts of Huſband and Wite, 
upon the Diſſolution of the Marriage by Death, ſays, in ſo many Words, vol. 1. p. 136. 
& 113. © That ſuch Deeds as appear to have been granted in defraud of her the Wite's 
Right, will be void upon the Head of Deceit.” And as it clearly appears from 
the Facts, as above ſet forth, that this Tranſaction of the Defenders with Killinallen's 
Creditors, was nothing elſe but a fraudulent Contrivance to deprive the Wite, as well as 
her Children, of their Right competent to them in the Goods in communion; and ſee- 
ing that it appears, from the confirmed Teſtament produced, that the Debtors therein 
to Killinallen, are the ſame Perſons with thoſe in the Bonds granted to the Defender, ſe- 
cluding Executors; and as it likewiſe clearly appears, that the Debts and Legacies left 
by him are reſted and legated to the ſame Perlons to whom the Defender grants the Bills 
now. objected to, that therefore this whole Scene of the Defender's Management' muft 
appear to have been fraudulent and deceitful, and intended for no other Purpoſe, 
but to deprive the Purſuers of their Right to their Mother's Part of the Goods in com- 
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The only Anſwer that hath been made for the Defender, is, That a 


